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CHAPTER THREF

PARTIES

Section 301. Parties, Plaintiff and Defendant: Capacity

{a}) Real Party in Interest. Every action shall be
prosecuted in the name of the real party interest. An executor,
administrator, guardian, bailee, trustee of an express trust, a
party with whom or in whose name a contract has been made for
the benefit of another, or a party authorized by statute may sue
in his own name without joining with him the party for whose
benefit the action is brought; and when a statute of the Tribe
so provides, an action for the use or benefit of ancther shall
be brought in the name of the Tribe.

No acticn shall be dismissed on the ground that it is not
prosecuted in the name of the real party in interest until a
reasonable time has been aliowed after objection for
ratification of commencement of the action by, cr joinder or
substitution ¢f, the real ©party in interest; and such
ratification, Jjoinder, or substitution shall have the same
effect as 1if the action had been commenced in the name cf the
real party in interest.

(b} Capacity to Sue or be Sued. Except as otherwise
provided by law, every person, corperation, partnership, or
incorporated association shall have the capacity to sue or be
sued in its own name in the Courts of the Tribe, and service may
be had wupon unincorporated associations and partnerships as
provided in Section 217{(c) of this Title, upon a managing or
general partner, or upon an officer of an uninccrporated
association.

{c} Infants or Incompetent Persons. Whenever an infant or
incompetent person has a representative, such as a general
guardian, committee, conservator, or other like fiduciary, the
representative may sue or defend on behalf of the infant or
incompetent person. If an infant or incompetent person does not
have a duly appointed representative he may sue by his next
friend or by a guardian ad litem. The Ccurt shall appecint a
guardian ad litem for an infant or incompetent person not
otherwise represented in an action or shall make such other
order as 1t deems proper for the proctection of the infant or
inccempetent person.
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(d) Assignment of Tort Claims Prohibited. Claims arising
in tort may not be assigned and must be brought by the injured
party, provided, that this subsection shall not preclude
subrogation of the proceeds of such tort claims for the benefit
of any person, including insurance companies, who  have
compensated the injured party for their injuries, including
property damage, to the extent of the payment made by the third
party.

(e} Definitionms. For the purposes of this Section, the
term “infant” means and includes every natural person less than
eighteen (18) vyears of age not declared emancipated from his
parent or guardian by order o¢f a Court of competent
jurisdiction; and the term “incompetent person” means and
includes every natural person who has been legally declared
incompetent by a Court of competent ijurisdiction by reason of
mental incapacity, habitual or addictive abuse of alcchol or
other drugs, or other cause as provided by law.

[History: L. 1993, January €; R-30-92
PUBLIC LAW # T & § 301]

Section 302. Joinder of Claims, Remedies, and Actions

(a} Joinder of Claims. A party asserting a claim to relief
as an original claim, counterclaim, cross-claim, or third-party
claim, may join, either as independent or as alternate claims,
as many claims, legal or egquitable as he may have against an
opposing party. :

(b} Jeoinder of Remedies; Fraudulent Conveyances. Whenever
a claim is one heretcofore cognizable only after another claim
has been prosecuted to a conclusion, the two claims may be
joined in a single action; but the Court shall grant relief in
that action only in accordance with relative substantive rights
of the parties. In particular, a plaintiff may state a claim
for money and a claim to have set aside a conveyance fraudulent
as to him, without first having obtained a judgment establishing
the claim for money.

(c) Joinder of Actions by the Court. Whenever it appears
to the Court that separate actions are pending between the same
parties, or involving the same facts or law, the Court may, if
the parties will not be prejudiced thereby, order said actions
joined for all, or a portion of, the further proceedings.
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[Histeory: L. 1993, January 6; R-30-92
PUBLIC ILAW # T 6 § 302]

Section 303. Joinder of Persons Needed for Just Adjudication

{a) Persons to be Joined if Feasible. A person who is
subject to service of process and whose joinder will not deprive
the Court of Jjurisdiction over the subject matter of the action
shall be joined as a party in the action if:

(1} In his absence complete relief cannot be accorded
among those already parties; or

(2) He claims an interest relating to the subject of
the action and is so situated that the disposition of the
action in his absence may:

(i) as a practical matter impair or impede his
ability to protect that interest; or

{(ii) leave any of the persons already parties
subject to a substantial risk of incurring double,
multiple, or otherwise incensistent obligations by
reason of his claimed interest.

If he has not been joined, the Court shall order that he be
made a party. If he should join as a plaintiff but refuses to
do so, he may be made a defendant, or in a proper case, an
inveluntary plaintiff.

(b) Determination by Court Whenever Joinder not Feasible.
If a person as described in subsection (a} (1)-{2) herecof cannot
be made a party, the Court shall determine whether in equity and
good conscience the action should precceed among the parties
before it, or should be dismissed, the absent person being thus
regarded as indispensable. The factors to be considered by the
Court in making such determination include:

(1) To what extent a judgment rendered in the person's
absence might be prejudicial to him or those already
parties;

(2) The extent to which, by protective provisicns in

the judgment, by the shaping of relief, or other measures,
the prejudice can be lessened or avoided;

T 6 - CH 3 - 3



TITLE 6 CIVIL PROCEDURE §

(3} Whether a judgment rendered in the person’s
absence will be adequate; and

(4) Whether the plaintiff will have an adequate remedy
if the acticn is dismissed for non-joinder.

{c) Pleading Reasons for Non-Joinder. A pleading asserting
a claim for relief shall state the names, 1if known to the
pleader, of any perscns as described in subsection f(a)} (1)-(2)
hereof who are not joined, and the reasons why they are not
joined.

(d} Exception of Class Actions. This Section is subject to
the provisions of Section 307.

(History: L. 1993, January 6; R-30-92
PUBLIC LAW # T 6 § 303]

Section 304. Permissive Joinder of Parties

(a) Permissive Joinder.

(1) All persons may join in one action as plaintiffs
if they assert any right to relief jointly, severally, or
in the alternative in respect of or arising out of the same
transaction, occurrence, or series of transactions or
occurrences, or 1f any question or fact common to all these
persons will arise in the action, or 1f the claims are
connected with the subject matter of the action.

(2) All persons may be jocined in one action as
~defendants 1if there 1s asserted against them Jointly,
severally, or in the alternative, any right to relief in
respect of or arising out of the same transaction,
occurrence, or series of transactions or occurrences, or if
any gquestion of law or fact common to all defendants will
arise in the action, or 1if the claims are connected with
the subject matter of the action.

(3) A plaintiff or defendant need not be interested in
obtaining or defending against all the relief demanded.
Judgment may Dbe given for one or more of the plaintiffs
according to their respective rights to relief, and against
one or more defendants according to respective liabilities.
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(p) In actions to gquiet title or actions to enforce
mortgages or other liens upcon property, persons who assert an
interest in the property that is the subject of the action may
be joined althcough their interest does not arise from the same
transaction or occurrence.

(c) Separate Trials. The Court may make such orders as
will prevent a party from being embarrassed, delayed, or put to
expense by the inclusion of a party against whom he asserts no
claim, or who asserts no c¢laim against him, and may order
separate trials or make other orders to prevent delay or
prejudice.

[Histcry: L. 1993, January 6; R-30-92
PUBLIC LAW # T 6 § 304)

Section 305. Misjoinder and Non-Joinder of Parties

Misjoinder of parties is not ground for dismissal of an
action. Parties may be dropped or added by order of the Court on
motion of any party or of its own initiative at any stage of the
action and on such terms as are just. Leave of the Court shall
not be required when the pleader amends his pleadings within the
time pericd for amendment of pleadings without leave of the
Court specified in Secticn 115(a). Any c¢laim against a party
may be severed and proceeded with separately upon order of the
Court.

[History: L. 1993, January 6; R-30~92
PUBLIC LAW # T 6 § 305]

Section 306. Interpleader

(a) Persons having claims against the plaintiff may be
joined as defendants and required .to interplead when their
claims are such that the plaintiff is or may be exposed to
double or multiple liagbility. It is not ground for objection to
the Jjoinder that the claims of the several claimants or the
titles on which their claims depend do not have a common origin
or are not identical but are adverse to and independent of one
ancther, or that the plaintiff avers that he 1is not liakle in
whole or in part to any or all of the claimants. A defendant
exposed te similar liability may obtain such interpleader by way
of cross-claim or counterclaim. The provisions of this Section
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supplement and do not 1n any way limit the Jjoinder of parties
permitted in Section 304.

(b) The provisions of this Section shall be applicable to
actions brought against a Tribal policeman or other officer for
the recovery of personal property taken by him under execution
or for the proceeds of such property so taken and sold by him;
and the defendant 1in such action shall be entitled to the
benefit of this Section against the party in whose favor the
execution issued.

(c} The Court may make an order for the safekeeping of the
subject of the action or for its payment or delivery into the
Court or to such perscn as the Court may direct, and the Court
may order the perscn who 1s seeking relief by way of
interpleader to give a bond, payable to the Clerk of the Court,
in such amount and with such surety as the Court or Judge may
deem proper, ccnditioned upon the compliance with the future
order or jucdgment of the Court with respect to the subject
matter of the controversy. Where the party seeking relief by
way c¢f interpleader claims no interest in the subject of the
actiocn and the subject of the action has been deposited with the
Court or with a person designated by the Cocurt, the Court should
discharge him from the action and from liability as to the
claims cf the other parties to the action and from liakility as
to the claims of the other parties to the action with costs and,
in the discretion of the Court, a reasonable attorney fee.

(d) In cases of interpleader, costs may be adjudged for or
agalinst any party, except as provided in subsection (c¢) of this
Section.

[History: L. 1993, January 6; R-30-92

PUBLIC LAW # T € § 306]

Section 307. Class Actions

(a) Prerequisites to a Class Action. One or more members
0of a class may sue or be sued as representative parties on
behalf of all only if:

(1) The class 1is so numerous that Jjoinder of all
members is impracticable;

(2) There are gquestions of law or fact common to the
class;
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(3) The claims or defenses of the representative
parties are typical of the claims or defenses of the class;
and

(4) The - representative parties will fairly and
adegquately prctect the interests of the class.

(b) Class Actions Maintainable. An action may be
maintained as a class acticn if the prerequisites cf subsecticn
(a) are satisfied, and in addition:

{1} The prosecution of separate actions by or against
individual members of the class would create a risk of;

(1) inconsistent or wvarying adjudications with
respect to individual members of the class which would
establish incompatible standards of conduct for the
party oppesing the class, or

(ii) adjudications with respect to individual
members of the class which would as a practical matter
be dispositive of the interests of the other members
not parties to the adjudications or substantially
impair or impede their ability to protect their
interests, or

(2) The party opposing the class has acted or refused
to act on grounds generally applicakle tc the <class,
thereby making appropriate final injunctive relief or
corresponding declaratory relief with respect to the class
as a whole; or

{3) The Court finds that the gquestions of law or fact
common to the members of the class predominate over any
questions affecting only individual members, and that a
class acticon 1s superior to other available methcds for the
fair and efficient adjudicaticn of the controversy. The
matters pertinent to the findings include:

{1} the interest of members o¢f the class 1in
individually contrelling prosecution or defense of
separate actions;

(ii) . the extent and nature of any litigation

concerning the controversy already commenced by or
against members of the class;
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(iii) the desirability or undesirability of .
concentrating the litigation of the c¢laims in the ‘
particular forum; and

(iv) the difficulties likely to be encountered in
the management of a class action.

{c) Determination by Order Whether Class Action to be
Maintained; Notice; Judgment; Actions Conducted Partially as
Class Actions.

{l) As soon as practicable after the commencement of
an action brought as a class action, the Court shall
determine by order whether it is to be so maintained. An
order under this subdivision may be conditicnal, and may be
altered or amended before the decision cn the merits.

(2) In any class action maintained under subdivision
(b) (3}, the Court shall direct to the members of the class
the best notice practicable wunder the circumstances,
including individual members who can be identified through
reasonable effort. The notice shall advise each member
that: :

{i) the Court will exclude him from the class if
he soc requests by a specified date;

(ii) the judgment whether favorable or not, will
include all members whc do not request exclusion; and

(iii) any member who does not reguest exclusion
may, 1f he desires, enter an appearance through his
counsel.

(3) The judgment in an action maintained as a class
action under subdivision (b) (1) or (b)(2), whether or not
favorable to the class, shall include and describe thcese

whom the Court finds to be members of the c¢lass. The
judgment in an action maintained as a class action under
subdivisicen (k) (3), whether or not favorable to the class,

shall include and specify or describe those to whom the
notice preovided in subdivisicon {c¢) (2} was directed, and who
have not requested exclusion, and whom the Court finds to
be members cf the class.

(4} When appropriate: \ J
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(i} an action may be Dbrought or maintained as a
class acticon with respect to particular issues; or

{ii) a class may be divided into subclasses and
each subclass treated as a class, and the provisions
of this Section shall then be construed and applied
accordingly.

(5) Where the class contains more than five hundred
{(500) members who can be identified through reascnable
effort, 1t shall not be necessary to direct individual
notice to more than five hundred (500} members, but the
members to whom individual notice is not directed shall be
given notice 1in such manner as the Court shall direct,
which may include publishing notice 1in newspapers,
magazines, trade journals or other publications, posting it
in appropriate places, and taking other steps that are
reasconably calculated toc bring the notice to the attention
of such members, provided that the cost of giving such
nctice shall be reascnable in view of the amounts that may
be recovered by the class members who are being notified.
Members to whom 1individual notice was not directed may
request exclusion frem the class at any time before the
issue of liability 1is determined, and commencing an
individual action before the issue of liability is
determined shall be the equivalent of reguesting exclusion
from the class.

(d) Orders 1in Conduct of Actions. In the conduct of
actions tc which this Section applies, the Court may make
appropriate orders:

(1) Determining the course of preceedings or
prescribing measures . to prevent undue repetition cr
complicaticn in the presentation of evidence or argument;

{2} Reqguiring, for the protection o¢f the members of
the class or otherwise for the fair conduct of the action,
that notice be given in such manner as the Ccurt may direct
to some or all of the members of any step in the action, or
of the proposed extent of the Jjudgment, or of the
opportunity of members to signify whether they consider the
representation fair and adequate, to intervene and present
claims or defenses, or otherwise to come intc the action;
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(3) Imposing conditions on the representative parties
or on intervenors;

{(4) Requiring that the pleadings be amended to
eliminate therefrom allegaticns as to representations of
absent persons, and that the action proceed accordingly;

(5) Dealing with similar procedural matters.

The orders may be combined with an order under Section 119,
and may be altered or amended as may be desirable from time to
time.

(e) Dismissal or Compromise. A class action shall not be
dismissed or compromised without the approval of the Court, and
notice of the proposed dismissal or compromise shall be given to
all members of the class in such manner as the Court directs.

[History: L. 1993, January 6; R-30-92
PUBLIC LAW # T © § 307}

Section 308. Derivative Actions by Shareholders and Members

{a) In a derivative action Dbrought by one or more
sharehclders or members to enforce a right of a corporation or
of an unincorporated association, the corporation or association
having failed to enforce a right which may properly be asserted
by it, the complaint shall be verified and shall allege:

(1) That the plaintiff was a shareholder or member at
the time of the transaction of which he complains or that
his share o¢f membership thereafter devolved on him by
operation of law; and

{2) That the action is not a collusive one to confer
jurisdiction on a Court of the Tribe which it would not
otherwise have. The complaint shaill also allege with
particularity the efforts, if any, made by the plaintiff to
obtain the action he desires from the directors or
comparakle actheority and, if necessary, for the
shareholders or members, and the reasons for his failure tc¢
obtain the action or for not making the effort.

(b) The derivative action may not be maintained if it

appears that the plaintiff does not fairly and adequately
represent the interest of the shareholders or members similarly
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situated in enforcing the right of the corporation or
association. The action shall not be dismissed or compromised
without the approval of the Court, and notice of the proposed
dismissal or compromise shall be given to shareholders or
members in such manner as the Ccurt directs. The Ccurt shall
not take jurisdiction over such actions concerning the internal
affairs of corporations or other entities formally organized
under the law of some other jurisdicticon absent the consent of
all parties to the controversy or some compelling reason to
assume such jurisdiction.

(c) An action brought by or against the members of an
unincorporated association as & class by naming certain members
as representative parties may be maintained only if it appears
that the representative parties will fairly and adequately
protect the interests of the association and its members. In
the conduct of the action the Court may make appropriate orders
corresponding with those described in Section 307(d) and the
procedure for dismissal or compromise of the action shall
correspond with that provided in Section 307.

[History: L. 1993, January €; R-30-92
PUBLIC LAW # T ¢ § 30£8]

Section 309. Intervention

(2) Intervention of Right. Upon timely application anyone
shall be permitted to intervene in an action:

(1) When a statute of the Tribe confers an
unconditional right to intervene; or

(2} When the applicant claims an interest relating to
the property or transaction which is the subject of the
action and he is so situated that the disposition of the
action may as a practical matter impailr or impede his
ability to protect that interest, unless the applicant’s
interest is adequately represented by existing parties.

(b} Permissive Intervention. Upon timely application
anyone may be permitted to intervene 1in an action when an
applicant’s claim or defense and the main acticn have a question
of law or fact in common. When a party to an action relies for
ground of claim or defense upon any statute or executive order
administered by a Tribal, Federal or state government officer or
agency upon timely application may be permitted to intervene in
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the action. In exercising 1ts discretion the Court shall
consider whether the intervention will unduly delay or prejudice
the adjudication of the rights of the original parties.

(c) Procedure. A person desiring to intervene shall serve
a motion to intervene upcon the parties as provided in Section
231. The moticn shall state the grounds therefor and shall be
accompanied by a pleading setting forth the claim or defense for
which intervention is sought. If the motion to intervene is
granted, all other parties may serve a responsive pleading upon
leave of the Court.

(d) Intervention by the Tribe. In any acticn, suit, or
proceeding to which the Tribe or any agency, officer, or
employee therecf 1s not a party in their official capacity,
wherein the constitutionality or enforceability of any statute
of the Tribe affecting the public interest is drawn in gquestion,
the parties, and upon their failure to do so, the Court shall
certify such fact to the Chief Executive Officer of the Tribe,
the Attorney General, and Tribal Legislative Body and the Court
shall permit the Tribe to intervene for presentation of
evidence, if the evidence is otherwise admissible in the case,
and for argument c¢n the question o¢f <constitutionality or
enforceability of the Tribal laws at issue. It shall be the
duty of the party raising such issue to promptly give notice
thereof to the Court either orally upon the record in open Court
and served upcon all parties, and to state in said notice when
and how notice o¢f the pending gquestion will Dbe or has been
certified to the Tribe as provided above.

[Histoxry: L. 1993, January 6; R-30-92
PUBLIC LAW # T 6 § 309]

Section 310. Substitution of Parties

(a) Deaﬁh.

(1) If a party dies, the Court may order substitution
of the proper parties. The moticon for substituticn may be
made by any party or by the successors or representatives
of the deceased party, and together with the notice of
hearing, shall be served on the parties as provided in
Section 231 and upon persons not parties in the manner
provided for the service of a summons, and may be served
within or without the Tribal Jjurisdiction. Unless the
motion for substitution is made not later than ninety (90)
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days after the death 1is suggested upon the record, the
action shall be dismissed as to the deceased party.

(2) In the event of the death of one or more of the
plaintiffs or of one or more of the defendants in an action
in which the right scught to be enforced survives only to
the surviving plaintiffs or only against the surviving
defendants, the action does not abate. The death shall be
suggested upon the record and the action shall proceed in
favor of or against the surviving parties.

(3) Acticns for 1liable, slander, and malicious
prosecution shall abate at the death of the defendant.

(4) Other actions, including actions for wrongful
death shall survive the death of a party.

(b} Incompetency. If a party becomes incompetent, the
Court upon motion served as provided in subdivision (a) of this
Section may allow the acticn to be continued by or against his
representative.

{c) Transfer of Interest. In case of any transfer of
interest, the action may be continued by or against the original
party, unless the Court upon motion directs the person to whom
the interest is transferred to be substituted in the action or
joined with the original party. Service of the motion shall be
made as provided in subdivision {a) of this Section.

{d}) Public Officers; Death or Separation from Office.

(1) When a public officer i1s a party to an action in
his official capacity and during 1its pendency dies,
resigns, or otherwise c¢eases to hold office, the action
does not abate and his successor 1s automatically
substituted as a ©party. Proceedings following the
substitution shall be in the name of the substituted party,
but any misncmer not affecting the substantial rights of
the parties shall be disregarded. An order of substitution
may be entered at any time, but the omission to enter such
an offer shall nct affect the substitution.

{2} When a public officer sues or is sued in his
official capacity he may be described as a party by his
official title rather than Dby name but the Court may
require his name to be added.
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[History: L. 1993, January 6; R-30-92
PUBLIC LAW # T & § 310]
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CHAPTER FQOUR

DEPOSITIONS AND DISCOVERY

Section 401. General Provisions Governing Discovery

(a) Discovery Methods. Parties may obtain discovery by one
or more of the following methods:

(1) Depositions upen oral examination or written
guestions;

(2) Written interrogatories:

(3) Production cf documents or things or permission to
enter upon land or other property for inspection and cther
purposes;

(4) Physical and mental examinations; and
(5) Requests for admission.

Unless the Ccurt crders otherwise under subsection (c) of
this Section, the frequency of use of these methcds is not
limited. Discovery may be cbtained as provided herein in aid of
execution upon a judgment,

(b) Scope of Discovery. Unless otherwise limited by order
of the Court in accerdance with this Chapter, the scope of
discovery 1is as follows:

(1) In general. Parties may obtain discovery
regarding any matter, not privileged, which is relevant to
subject matter involved in the pending action, whether it
relates to the. claim or defense of the party seeking
discovery or to the claim or defense of any other party,
including the existence, description, nature, custody,
ceondition and locatich of any books, documents, or other
tangible things and the identity and location of persons
having knowledge of any discoverable matter. It is not
ground for objection that the infcrmation sought will be
inadmissible at the trial if the information socught appears
reasonably calculated to lead to the discovery of
admissible evidence.
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(2) Insurance agreements. A party may obtain
discovery of the existence and contents of any insurance
agreement under which any person carrying on an insurance
business may be liable to satisfy part or all of a
judgment, which may be entered 1in the action or to
indemnify or reimburse for payments made tc satisfy the
judgment. Information concerning the insurance agreement
is not by reason of disclosure admissible in evidence at
trial. For purposes of this paragraph, an application for
insurance shall not be treated as part of an insurance
agreement.

(3) Trial preparaticn; materials. Subject to the
provisions of subsection (b){4) of this Section, a party
may obtain discovery of documents and tangible things
otherwise discoverable under subsection (b) (1) of this
Section and prepared in anticipation of litigation or for
trial by or for another party or by or for that other
party’s representative (including his attorney, consultant,
surety, indemnitor, insurer, or agent) only upon a showing
that the party seeking discovery has substantial need of
the materials in the preparation of his case and that he is
unable without undue hardship to obtain the substantial
equivalent of the materials by other means. In ordering
discovery of such materials when the required showing has
been made, the Court shall protect against disclosure of
the mental impressions, conclusions, opinions, or legal
theories c¢f an attorney or other representatlve of a party
concerning the litigation.

A party may obtain without the required showing a
statement concerning the acticn or its subject matter
previocusly made by that party. Upon request, a person not
a party may obtain without the required showing a statement
concerning the action cor its subject matter previously made
by that person. If the reguest is refused, the person may
move fcr a court order. The provisions of Section 412 (a)
(4) apply to the award of expenses incurred in relation to
the motion. For purposes of this paragraph, a statement
previously made is:

(i) a written statement signed or otherwise
adopted or approved by the person making it, or

(ii1) a stenographic, mechanical, electrical, or

other recording, or a transcription thereof, which is
a substantially verbatim recital of an oral statement
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by the person making it and contemporaneously
recorded,

(4) Trial preparation: experts. Discovery of facts

known and opiniocns held by experts, otherwise discoverable
under the provisions of subsection (b) (1} of this S3Section
and acgquired or developed in anticipation of litigation or
for trial, may be obtained only as follows:

{B) {i) A party may through interrogatcries
require any other party tce identify each person
whom the other party expects to call as an expert
witness at trial, to state the subject matter on
which the expert 1s expected to testify, and to
state the substance of the facts and ocpinions to
which the expert is expected to testify and a
summary of the grounds for each opinion.

(ii) Upon  moticn, the Ccourt may ordex
further discovery by other means, subject to such
restricticns as to scope and such provisions,
pursuant to subsection (b) (4) (C) of this Section,
concerning fees and expenses as the Court may
deem appropriate.

(B) A party may discover facts known or opinions
held by an expert who has been retained or specially
employed by  another party in anticipation of
litigation or preparation for trial and who 1is not
expected to be called as a witness at trial, only as
provided in Secticon 410({(b) or wupon a showing of

~exceptional circumstances under which it is

impracticable for the party seeking discovery to
obtain facts or opinions on the same subject by cther
means.

(C) Unless manifest injustice would result:

(i) the Court shall require that the party
seeking discovery pay the expert a reascnable fee
for time spent in responding to discovery under
subsections (b} (4) (A} (i1) and (k) (4)(B) ¢f this
Section; and

(ii) with respect to discovery obtained

under subsection (b) (4)(A) {ii) of this Sectiocn,
the Court may require, and with respect to
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discovery obtained under subsection (b) (4)(B) of
this Section the Court shall require, the party
seeking discovery to pay the other party a fair
porticn of the fees and expenses reasonably
incurred by the latter party cbtaining facts and
opinions from the expert.

{c) Protective Orders. Upon motion by a party or by the
person from whom discovery 1s sought, and for good cause shown,
the Court or alternatively, cn matters relating to a deposition,
the Court in the jurisdiction where the disposition 1is to be
taken may make any order which justice requires to protect a
party or person from annoyance, embarrassment, oppression, or
undue burden or expense, including one or more of the following:

{1} That the discovery not be had;

{2) That the discovery may be had only on specified
terms and conditions, including a designation of the time
or place;

(3) That the discovery may be had only by a method of
discovery other than that selected by the party seeking
discovery;

(4) That certain matters not be inquired into, or that
the sccpe of the discovery be limited to certain matters;

{5) That discovery be conducted with nc one present
except perscns designated by the Court:

{6) That a deposition after being sealed be opened
only by order cf the Court;

{7} That a trade secret or other confidential research
development, or commercial information ncot be discleosed or
be disclosed only in a designated way; and

(8) That the parties simultaneously file specified
documents c¢r information enclosed in sealed envelopes to be
opened as directed by the Court.

If the motion for a protective order is denied in whele or
in part, the Court may, on such terms and conditions as are
just, order that any party or person provide or permit
discovery. The provisicns of Section 412{a){4) apply to the
award of expenses incurred in relation tco the motion.
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(d} Sequence and Timing of Discovery. Unless the Court
upon motion, for the convenience of parties and witnesses and in
the interests of justice, orders ctherwise, methods of discovery
may ke used in any sequence and the fact that a party 1is
conducting discovery, whether by depesiticn or otherwise, shall
not operate to delay any other party’s discovery.

(&) Supplementation of Responses. A party who  has
responded te a request for discovery with a response that was
complete when made 1is under no duty to supplement his respcnse
to include information thersafter acguired, except as follows:

{1} A party -is under a duty seasonably to supplement
his response with respect to any gquestion directly
addressed to:

(1) the identity and location of persons having
knowledge of discoverable matters; and

{ii) the identity of each person expected to be
called as an expert witness at trial, the subject
matter on which he 1is expected to testify, and the
substance of his testimony.

(2) A party is under a duty seasconably to amend a
prior response 1f he obtains informaticn upon the basis of
which:

(i} he knows that the response was incorrect when
made; or

(ii) he knows that the response though correct
when made is no longer true and the circumstances are
such that a failure to amend the response 1s in
substance a knowing concealment.

(3) A duty to supplement responses may be imposed by
order of the Court, agreement o©f the parties, or at any
time prior to trial through new reguests for
supplementation of prior responses.

[History: L. 1993, January &; R-30-92
PUBLIC LAW # T © § 401]
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Section 402. Depositions Before Action or Pending Appeal

{a) Before Action.

(1) Petition. A person who desires to perpetuate his
own testimony or that of another person regarding any
matter that may be cognizable in court may file a verified
petition 1in the Tribal District Court if the tribal
jurisdiction 1is the residence of any expected adverse
party. The petition shall be entitled in the name of the
petitioner and shall show:

(1) that the petiticner expects to be a party to
an action cognizable in the Tribal District Court but
is presently unable ¢ bring it or cause it to be
brought;

(i1} the subject matter of the expected action
and his interest therein:

{1ii) the facts which he desires to establish by
the proposed testimony and his reasons for desiring to
perpetuate 1t;

(iv) the names or description cf the persons he
expects will be adverse parties and their addresses so
far as known;

(v) the names and addresses of the persons to be
examined and the substance of the testimony which he
expects to elicit from each and shall ask for an order
authorizing the petitioner to take the depositions of
the persons to be examined named in the petition for
the purpose of perpetuating their testimony.

(2) Notice and Service. The ©petitioner shall
thereafter serve a notice upon each person named in the
petition as an expected adverse party, together with a copy
of the petition, stating that the petitioner will apply to
the Court, at a time and place named therein, for the order
described in the petition. At least twenty (20) days
before the date of hearing the notice shall be served
either within or without the Tribal Jjurisdiction in the
manner provided in Section 217(d) for service of summons.
If persconal service cannot with due diligence be made upon
any expected adverse party named in the petition, the Court
shall make such order as is just for service by publication
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or otherwise, and shall appoint, for persons not served in
the manner provided 1in Section 217(d), an attorney or
advocate who shall represent them, and, in case they are
not otherwise represented, shall crossQexamine the
deponent. If any expected adverse party 1is a minocr or
incompetent the provisions of Section 3C01l(c) apply. Any
attorney appointed pursuant to this Section shall be
compensated as provided by the Court from the Ccurt fund,
such compensation to be taxed as costs against the person
perpetuating the testimeny.

{3) Order and examination. If the Court is satisfied
that the perpetuation of the testimony may prevent a
failure or delay of Jjustice, it shall make an order
desigrnating or describing the persons whose depositions may
be taken &and specifying the subject matter o¢f the
examination and whether the depositions shall be taken upon
oral examinaticn or written interrcgatories. The
depositions may then be taken 1n accordance with this
Chapter; and the Court may make orders of the characterxr
provided for by Sections 409 and 410.

(4) Use of deposition. If a deposition to perpetuate
testimony is taken under this Chapter or if, although not
so taken, 1t would be admissible in evidence in the Courts
of the jurisdiction in which it is taken, it may be used in
any action involving the same subject matter subsequently
brought in the Tribal District Court in accordance with the
provisions of Section 407 (a).

{(b) Pending Appeal. If an appeal has been taken from a
judgment of the Tribal District Court or before the taking of an
appeal if the time therefore has not expired, the Court may
allow the taking of the depositions of witnesses to perpetuate
their testimony for use in the event of further proceedings in
the Tribal District Court. In such case the party whe desires
to perpetuate the testimony may make a moticn in the Tribal
District Court for leave to take the depositions, upon the same
notice and service thereof as 1f the action was pending in the
Court. The motion shall show:

(1) The names and addresses of persons to be examined
and the substance of the testimony which he expects to
illicit from each; and

(2) The reasons for perpetuating their testimony.
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If the Court finds that the perpetuation of the testimony
is proper to avoid a failure or delay of justice, it may make an
order allowing the depositicns to be taken and may make orders
of the character provided for by Sections 409 and 410, and
thereupon the depositions may be taken and used in the same
manner and under the same conditions as are prescribed in these
sections for depositions taken in actions pending in the Tribal
District Court.

(c} Perpetuation by Action. This Section does not limit
the power of a Court to entertain an action to perpetuate
testimony.

[History: L. 1993, January 6; R-30-92
PUBLIC 1AW # T © § 402]

Section 403. Persons Before Whom Depositions May Be Taken

(a) Within the Tribal Jurisdiction. Within the
jurisdiction of the Tribe, depositions shall be taken before an
Officer authorized to administer caths by the laws of the Tribe,
or before a person appointed by the Court in which the action is
pending. A person so appcinted has power to administer ocaths
and take testimony. All parties shall be subject to these
provisions anywhere within the reservation as defined 1in this
Act.

(b) Outside the Tribal Jurisdiction. Qutside the Tribal
jurisdiction depositions may be taken:

(1) On notice before a person authorized to administer
caths in the place in which the examination is held, eilther
by the law thereof or by the law of the United States; or

(2) Befcre a person commissioned by the Court, and a
person sc commissioned shall have the power by virtue of
his commission to administer any necessary oath and take
testimony; or

{3) Pursuant to a letter rogatory.

A commission or a letter rogatory shall be issued on
application and notice and on terms that are Jjust and
appropriate. It 1is not requisite to the issuance of a
commission or a letter rogatory that the taking o¢f the
deposition in any manner 1is impracticable or inconvenient; and a
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commission and a letter rogatory may designate the person before
whom the depcsiticon is to be taken either by name or descriptive
title. A letter rogatory may be addressed “To the Appropriate
Judicial Authority in (here name the Tribe, County, or State).”
Evidence obtained in response to a letter rogatory need not be
excluded merely for the reason that it 1is not a verbatim
transcript or that the testimony was not taken under ocath or fer
any similar departure from the requirements for depositions
taken within the Tribal jurisdiction under these Sections.

(c) Disqualification for Interest. No deposition shall be
taken before a person who is a relative or employee or attorney
or counsel of any of the parties, or is a relative or employee
of such attorney or counsel, or is financially interested in the
action.

[History: L. 1923, January 6; R-30-92
PUBLIC LAW # T 6 § 403]

Section 404. Stipulations Regarding Discovery Procedure

Unless the Court orders otherwise, the parties may by
written stipulation:

(1) Provide that depositions may be taken before any
person, at any time or place, upon any notice, and in any
manner and when sc¢ taken may be used like other
depositions; and

{2) Modify the procedures provided by this Title for
other methods c¢f discovery, except that stipulations
extending the time provided in Sections 408, 409, and 411
for responses to discovery may be made only with the
appreval of the Court.

[History: L. 1993, January 6; R-30-92
PUBLIC LAW # T & § 404]

Section 405. Depositjions Upon Oral Examination

(a) When Depositions May Be Taken. After commencement of
the action, any party may take the testimony of any person,
including a party, by deposition upon oral examination. Leave

of court, granted with or without notice, must be obtained only
if the plaintiff seeks to take a deposition prior to the
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expiration of thirty (30) days after service of the summcns and
complaint upon any defendant or service made by publication,
except that leave is not required:

{1) If a defendant have served a notice c¢f taking
depcsition cor otherwise sought discovery; or

{(2) If special notice 1is given as provided in
subsection (b) (2) of this Section.

The attendance of witnesses may be compelled by subpoena as
provided in Section 222 of this Title. The deposition of a
person confined in prison may be taken only by Leave of Court on
such terms as the Court prescribes.

(b) Notice of Examination: General Requirements; Special
Notice; Non-Stenographic Recording; Production of Documents and
Things; Deposition of Organization,

(1) A party desiring to take the deposition of any
person upon oral examinatien shall give reasonable notice
in writing to every other party to the action. The notice
shall state the time and place for taking if known, and, if
the name is not known, a general description sufficient to
identify him or the particular class or group to which he
belcongs. If a subpoena duces tecum 1s to be served on the
person to be examined, the designation of the materials to
be produced as set forth in the subpoena shall be attached
to or included in the notice.

(2) Leave of Court 1is not required for the taking of a
deposition by plaintiff if the notice:

(1} states that the perscn to be examined 1is
about to go out of the Tribal jurisdiction and outside
the reservation, or is about to gc cut of the United
States, or is bound on a voyage to sea, and will be
unavailable for examination unless his depositicn is
taken before expiration of the thirty (30} day period:;
and

{ii) sets forth facts to support the statement.
The plaintiff’s attorney shall sign the notice, and
his signature constitutes a certification by him that, to

the Dbest o©¢f his knowledge, information, and belief the
statement and supporting facts are true. The sanctions
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(.\ provided by Section 111 of this Title are applicable to the
certification.

If a party shows that when he was served with notice
under subsection (b) (2) he was unable, through the exercise
of due diligence to obtain counsel tc represent him at the
taking of the deposition, the deposition may not be used
against him.

(3) The Court may for cause shown enlarge or shcrten
the time for taking the deposition.

(4} The Court may upon motion order that the testimony
at a deposition be recorded by other than stenographic
means, in which event the order shall designate the manner
of reccrding, preserving, and filing the deposition, and
may include other provisions to assure that the recorded
testimony will be accurate and trustworthy. If the order
is made, a party may nevertheless arrange to have a
stenographic transcription made at his own expense.

{5) The notice to a party deponent may be accompanied

by & request made in compliance with Section 409 for the

(Q\ production of documents and tangible things at the taking

' cf the deposition. The procedure of Section 409 shall
apply to the request.

(6} A party may in his notice and in a subpoena name
as the deponent a public or private corporation or a
partnership or asscciation or governmental agency and
describe with reasonable particularity the matters on which
examination 1is requested. In that event, the organization
so named shall designate one or more officers, directors or
managing agents, or other persons who ccnsent to testify on
its behalf, and may set forth, for each person designated
the matters on which he will testify. A subpoena shall
advise a non-party organization of its duty to make such a
designation. The persons so designated shall testify as to
matters known or reasonably available to the crganization.
This subsecticn (b} (6) does not preclude taking a
deposition by any other procedure authorized 1in these
Sections.

(c) Examination and Cross-Examination; Record of
Examination; Oath; Objections. Examination and cross-

(Q\ examination of witnesses may proceed as permitted at the trial
under the provisions of the Tribal Rules cof Evidence. The
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officer before whom the depositicn is to be taken shall put the
witness on cath and shall personally, or by someone acting under
this direction in his presence, record the testimony of the

witness. The testimony shall be taken stencgraphically or
recorded by any other means ordered 1in accordance with
subsection (b} (4) of this Secticn. If reguested by one of the

parties, the testimony shall be transcribed.

All objections made at time of the examination to the
qualifications of the officer taking the deposition, or to the
manner of taking it, or to the evidence presented, or to the
cenduct of any party, and any other objection to the
proceedings, shall be noted by the officer upon the deposition.
Evidence objected to shall be taken subject to the objections.
In lieu of participating in the oral examination, parties may
serve written questions in a sealed envelope on the party taking
the deposition and he shall transmit them to the officer, who
shall propound them tc the witness and record the answers
verbatim.

{d} Motion to Terminate or Limit Examination. At any time
during the taking of the deposition, on motion of a party or of
the deponent and upon a showing that the examination i1s being
conducted in bad faith or in an unreasonable manner to annoy,
embarrass, or oppress the deponent or party, the Tribal District
Court or the court in the Jjurisdiction where the deposition is
being taken may order the officer conducting the examination to
cease forthwith from taking the deposition, or may limit the
scope and manner of the taking of the deposition as provided in
Section 401 (c). If the order made terminates the examination,
it shall be resumed thereafter only upon the order of the Tribal
District Court. Upon demand of the objecting party or deponent,
the taking of the deposition shall be suspended for the time
necessary to make a motion for an ozxder. The provisions of
Secticn 412(a) (4) apply to the award of expenses incurred in
relation to the motion.

(e) Submission to Witness; Changes; Signing. When the
testimeny is fully transcribed the deposition shall be submitted
t¢ the witness for examinaticn and shall be read to or by him,
unless such examination and reading are waived by the witness
and by the parties. Any changes in form or substance which the
witness desires to make shall be entered upon the deposition by
the officer with a statement of the reasons given by the witness
for making the changes. The depcsition shall then be signed by
the witness, unless the parties by stipulation waive the signing
or the witness is 1ill or cannot be found or refuses to sign. If
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the depositicn 1s not signed by the witness within thirty (30)
days of its submission to him, the officer shall sign it and
state on the record the fact of the waiver or of the illness or
absence of the witness or the fact of the refusal to sign
together with the reason, 1f any, given therefore; and the
deposition may then be used as fully as though signed unless on
a motion to suppress under Section 407(d) {4) the Court holds
that the reasons given for the refusal to sign require rejection
of the deposition in whole or in part.

(f} Certification and Filing by Officer; Exhibits; Copies;
Notice of Filing.

(1) The officer shall certify on the depcsition that
the witness was duly sworn by him and that the deposition
is a true record of the testimony given by the witness. He
shall then securely seal the deposition 1in an envelope
endorsed with the title of the action and marked
“Deposition of [here insert name of witness]” and shall
promptly file it with the Tribal District Court or sent it
by registered or certified mail to the Clerk thereof for
filing.

Documents and things produced for inspection during
the examination of the witness, shall, upon the request of
a party, be marked for identification and annexed to and
returned with the deposition, and may be inspected and
cepled by any party, except that:

(i} the persons producing the materials may
substitute copies to be marked for identificaticn, it
he affords to all parties fair opportunity to verify
the copies by comparison with the originals, and

(i1) if the perscn producing the materials
requests their return, the officer shall mark them,
give each party an opportunity to inspect and copy
them, and return them tc the perscn producing them,
and the materials may then be used in the same manner
as if annexed to and returned with the deposition.

Any party may move for an order that the original be
annexed to and returned with the deposition to the Court,

pending final disposition of the case.

(2) Upon payment of reasonable charges therefore, the
officer shall furnish a copy of the deposition to any party
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or to the deponent. The Court may, by section, establish
the maximum charges which are reasonable for such services.

{3) The party taking the deposition shall give prompt
notice of its filing to all other parties.

(g) Failure to Attend or to Serve Subpoena; Expenses.

(1) If the party giving the nctice of the taking of a
deposition fails to attend and proceed therewith and
another party attends in person or by attorney pursuant to
the notice, the Court may order the party giving the notice
to pay to such other party the reasonable expenses incurred
by him and his attorney in attending, including reasonable
attorney’s fees.

(2) If the party giving the notice of the taking of a
deposition cof a witness fails to serve a subpoena upon him
and the witness because of such failure does not attend,
and if another party attends in person or by attorney
because he expects the deposition of that witness to be
taken, the Court may order the party giving the notice to
pay to such other party the reasonable expenses incurred by
him and his attorney in attending, including reasonable
attorney’s fees.

[History: L. 1993, January 6; R-30-92
PUBLIC LAW # T 6 § 405]

Section 406. Depositions Upon Written Questions

(a) Serving Questions; Notice. After commencement of the
action, any party may take the testimony of any person,
including a party, by deposition upcn written questions. The
attendance of witnesses may be compelled by the use of subpoena
as provided in Section 222 of this Title. The deposition of a
person confined in prison may be taken only by Leave of Court on
such terms as the Court prescribes.

A  party desiring to take a depcsition upon written
guestions shall serve them upon every other party with a notice

stating:

(1) The name and address of the person who 1is to
answer them, 1f known, and if the name is not known, a
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general description sufficient to identify him or the
particular class or group to which he belongs; and

(2} The name c¢r descriptive title and address of the
cfficer before whom the deposition is to be taken.

A deposition upon written gquestions may be taken of a
public or private corporation or a partnership or asscociation or
governmental agency 1in accordance with the provision of Section
405 (b) (9).

Within thirty (30} days after the notice and written
gquestions are served, a party may serve cross guestions upon all
other parties. Witnhin ten (1C) days after being served with
cross questions, a party may serve redirect guestions upon all
other parties. Within ten (10} days after being served with
redirect questions, a party may serve re-cross questions upon
all other parties. The Court may for cause shown enlarge or
shorten the time.

(b} Officer to Take Responses and Prepare Record. A copy
of the notice and copies of all questions served shall be
delivered ky the party taking the deposition to the officer
designated in the notice, who shall proceed promptly in the
manner provided by Section 405(c), (e), and (f), to take the
testimony of the witness in response to the questions and to
prepare, certify, and file or mail the depositiocn, attaching
therete the copy o©f the notice and the questions received by
him.

(c) MNotice of Filing. When the deposition is filed the
party taking it shall promptly give notice thereof toc all other
parties.

[History: L. 1993, January 6; R-30-92
PUBLIC LAW # T 6 § 406]

Section 407. Use of Depositions in Court Proceedings

(a) Use of Depositions. At the trial or upcon the hearing
of & mction, or an interlocutory proceeding, any part or all of
a deposition, so far as admissible under the rules of evidence
applied as though the witness were then present and testifying,
may be used against any party who was present or represented at
the taking of the deposition or who had reasonable notice,
therecf, in accordance with any of the following provisions:
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(1) Any deposition may be used by any party for the
purpose of contradicting or impeaching the testimony of
deponent as a witness.

(2) The deposition of a party or of anycne who at the
time of taking the deposition was an officer, director, or
managing agent, or a person designated under Section
405(b) (6) or Section 406(a) to testify on behalf of a
public or private corporation, partnership or association
cr governmental agency which is a party may be used by an
adverse party for any purpose.

(3) The deposition o¢f a witness, whether or not a
party, may be used by any party for any purpose 1if the
Court finds:

{i) that the witness is dead; or

(1ii) that the witness is outside the jurisdiction
of the Tribe, and cannot be served with a subpoena to
testify at trial while within the Tribal jurisdiction
unless it appears that the absence of the witness was
procured by the party offering the deposition; or

(iii} that the witness 1s unable to attend or
testify Dbecause of age, illness, infirmity, or
imprisonment; or

{iv) that the party offering the deposition has
been unable to procure the attendance of a witness by
subpoena; oxr

(v) upcn application and notice, that such
exceptional circumstances exist as to make it
desirable, in the interest of Jjustice and with due
regard to the importance of presenting the testimony
of witnesses orally in open court to allow the
depositicn to be used.

(4 If only part of the deposition 1s offered in
evidence by a party, an adverse party may regquire him to
introduce any other part which ought in fairness to be
considered with the part introduced, and any party may
introduce any other parts, subject to the Rules of
Evidence.
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Substitution of parties pursuant to Section 310 does
not affect the right to use depositicns previously taken;
and, when an action in any court of any Indian Tribe, the
United States, or of any State has been dismissed and
another action involving the same subject matter 1is
afterward brought between the same parties, c¢r their
representative or successors 1in interest, in the Tribal
District Court, all depositions lawfully taken and duly
filed in the former action may be used in the latter as if
originally taken therefore.

{b) Objections to Admissibility. Subject to the provisions
of Sectiocn 403(b) and subdivision (c¢){(3) <¢f this Section,
objection may be made at the trial or hearing to receiving in
evidence any deposition or part therecf for any reasons which
would require the exclusion of the evidence if the witness were
then present and testifying.

(c) Effect of Errors and Irregularities in Depositions.

(1) As to notice. All errors and irregularities in
the notice for taking a deposition are waived unless
written objection is promptly served upon the party giving
the notice.

(2) As to disqualification of officer. Objection to
taking a deposition because of disgualification of the
officer before whom it is to be taken is waived unless made
before the taking of the deposition begins or as soon
thereafter as the disqualification becomes known or could
be discovered with reascnable diligence.

{3) BAs to taking of depcsition:

(i) objections to¢ the competency cof a witness or
te the competency, relevancy, or materiality of
testimony are not waived by failure to make them
before or during the taking of the deposition, unless
the ground of the objection is one which might have
been cbviated or removed if presented at that time.

(ii) errors and irregularities occurring at the
oral examination in the manner o¢f taking the
deposition, in the form cf the questions or answers,
in the ocath or affirmation, or in the conduct of
parties, and errors of any kind which might be
obviated, removed, or cured if promptly presented, are
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waived unless seascnable objecticon thereto is made at
the taking of the deposition.

(1ii} objections to the form of written gquestions
submitted under Section 406 are waived unless served
in writing upon the party propounding them within the
time allowed for serving the succeeding cross or other
questions and within five (5) days after service of
the last questions authorized.

{(4) As to Completion and Return of Deposition. Errors
and irregularities in the manner in which the testimony is
transcribed or the deposition is prepared, signed,
certified, sealed, endorsed, transmitted, filed, or
otherwise dealt with by the officer under Sections 405 and
406 of this Title are waived unless a motion to suppress
the deposition or some part thereof 1is made with reascnable
promptness after such defect is, or with due diligence
might have been ascertained.

[History: L. 1993, January 6; R-30-92
PUBLIC 1AW # T 6 § 407]

Section 408. Interrogatories to Parties

(a) Availability; Procedures for Use. Any party may serve
upon any other party written interrogatories to be answered by
the party served or, if the party served is a public or private
corpcration or partnership or asscciation or governmental
agency, by any officer or agent, who shall furnish such
information as is available to the party. Interrogatories may,
without Leave of Court, be served upon the plaintiff after
commencement of the action and upon any party with or after
service of the summons and complaint upon that party.

FZach interrcgatory shall be answered separately and fully
in writing under o¢ath, unless it is objected tg¢, in which event
the reasons for cbjection shall be stated in lieu of an answer.
In the answers, the full text of the interrogatory shall
immediately precede the answer to that interrogatory. The
answers are to bke signed by the person making them, and the
‘objections signed by the attorney making them. The party upon
whom the interrogatories have been served shall serve a copy of
the answers, and objections if any, within thirty (30) days
after service of the interrogatories, except that a defendant
may serve answers or objections within forty-five (45) days
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after service of the summons and complaint upon that defendant.
The Court may allow a shorter or longer time. The party
submitting the interrogatories may move for an order under
Section 412 (a) with respect to an abjection to or other failure
to answer an interrogatory.

(b) Scope; Use at Trial. Interrogatories may relate to any
matters which can be inquired into under Section 410(b), and the
answers may be used to the extent permitted by the Rules of
Evidence.

An interrogatory otherwise ©proper 1s not necessarily
objecticnable merely because an answer to the interrogatory
involves an opinion or contention that relates to fact or the
appiication of law to fact, but the Court may order that such an
interrogatory need not be answered until after designated
discovery has been completed or until a pre-trial conference or
other later time.

(c) Option to Produce Business Records. Where the answer
to an interrogatory may be derived or ascertained from the
business records of the party upon whom the interrogatory has
been served or from an examination, audit or inspection of such
business records, or from a compilation, abstract or summary
based thereon, and the burden of deriving or ascertaining the
answer 1s substantially the same for the party serving the
interrogatory as for the party served, it is a sufficient answer
toc such interrogatory to specify the records from which the
answer may be derived cr ascertained and to afford to the party
serving the interrogatory reasonable opportunity to examine,
audit, or inspect such records and to make copies, compilations,
abstracts or summaries.

[History: L. 1993, January 6; R-30-92
PUBLIC LAW # T 6 § 408]

Section 409. Production of Documents and Things and Entry Upon
Land for Inspection and Other Purposes

(a) Scope. Any party may serve on any other party a
request:

(1} To produce and permit the party making the
request, or someone acting on his behalf, to inspect and
COpY, any designated documents (including writings,
drawings, graphs, charts, photographs, phone records, and
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other data compilations from which information can be
obtained, <translated, if necessary, by the respondent
through detection devices into reasonably usable form), or
to inspect and copy, test, or sample any tangible things
which constitute or contain matters within the scope of
Section 401({b) of +this Title and which are in the
possession, custody or control of the party upon whom the
request is served; or

(2) To permit entry upon designated land or other
property in the possession or control of the party upon
whom the request 1s served for the purpose of inspection
and measuring, surveying, phctographing, testing, or
sampling the property or any designated cbiject or operation
thereon, within the scope of Section 409%(b).

(b) Procedure. The request may, without Leave of Court, be
served upon the plaintiff after commencement of the action and
upon any other party with or after service of the summons and
complaint upcn that party. The request shall set forth the
items to be inspected either by individual item or by category,
and describe each item and category with reasonable
particularity. The request shall specify a reasonable time,
place, and manner of making the inspection and performing the
related acts.

The party upon whom the request 1is served shall serve a
written response within thirty (30) days after the service of
the request, except that a defendant may serve a response within
forty-five (45) days after service of the summons and complaint
upon that defendant. The Court may allow a shorter or longer
time. The response shall state, with respect to each item or

category, that inspection and related activities will be

permitted as requested, unless the request is objected to, in
which event the reasons for objection shall be stated. If
objection is made to part of an item or category, the part shall
be specified. The party submitting the request may move for an
order under 3Secticn 412(a) of this Title with respect to any
objection to or other failure to respond to the regquest or any
part therecf, or any failure to permit inspection as requested.

(c} Persons Not Parties. This Section does not preclude an
independent action against a person not a party for production

of documents and things and permission to enter upon land.

[History: L. 1993, January 6; R-30-92
PUBLIC LAW # T €& § 409]
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Section 410. Physical and Mental Examination of Persons

{a) Order for Examination. When the mental or physical
conditicn (including the blood group} of a party, or of a person
in the custody or under the legal control of a party, 1is in
controversy, the Court may order the party to submit to a
physical or mental examination by a physician or to produce for
examination the person in his custody or legal control. The
order may be made only on motion for good cause shown and upon
notice to the person tc be examined and tec all parties and shall
specify the item, place, manner, conditions, and scope of the
examination and the perscn or persons by whom it is to be made.

{(b) Report of Examining Physician.

(1) If requested by the party against whom an order is
made under Section 410(a) of this Title or the person
examined, the party causing the examination to be made
shall deliver to him a copy of a detailed written report cf
the examining physician setting out his findings, including
results of all tests made, diagnoses and conclusions,
together with like reports of all earlier examinations of
the same condition. After delivery the party causing the
examination shall be entitled upon request to receive from
the party against whom the order is made a like report cf
any examination, previously or thereafter made, ©¢f the same
condition, unless, in the case of a report or examination
of a person not a party, the party shows that he is unable
to obtain it. The Court on motion may make an order
against a party requiring delivery of. a report of such
terms as are just, and if a physician fails or refuses to
make a repert the Court may exclude his festimony if
offered at the trial.

(2)y By requesting and obtaining a report of the
examination so ordered or by taking the deposition of the
examiner, the party examined waives any privilege he may
have in that action or any other involving the same
controversy, regarding the testimony of every other person
who has examined or may thereafter examine him in respect
of the same mental cr physical condition.

{3) This subdivision applies to examinations made by

agreement of the parties, unless the agreement expressly
provides otherwise. This subdivision does not preclude
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discovery of a report of an examining physician or the
taking of a deposition of the physician in accordance with
the provisions of any other Section of this Title.

[History: L. 1993, January 6; R-30-92
PUBLIC LAW # T & § 410]

Section 411. Requests for Admission

(a) Request for Admission. A party may sServe upon any
other party a written request for the admission, for purposes of
the pending action only, of the truth of any matters within the
scope cof Section 4C01(b) of this Title set forth in the reguest
that relate to statements or opinions of fact or of the
application c¢f law to fact, including the genuineness of any
decuments described in the request. Copies c¢f documents shall
be served with the request unless they have been or are
otherwise furnished or made available for inspecticon and
copying. The request may, without Leave of Court, be served
upon the plaintiff with or after service of the summons and
complaint upon that party.

Each matter of which an admission is reguested shall be
separately set forth. The matter is admitted unless, within
thirty ({30) days after service of the reguest, or within such
shorter or longer time as the Court may allow, the party to whom
the request 1is directed serves upon the party requesting the
admission a written answer or objection addressed to the matter,
signed by the party or by his attorney, but, unless the Court
shortens the time, a defendant shall nct be required to serve
answers or cbjections before the expiration of forty-five ({45)
days after service of the summons and complaint upcn him. If
objection is made, the reasons therefore shall be stated. The
answer shall specifically deny the matter or set forth in detail
the reasons why the answering party cannot truthfully admit to
deny the matter. A denial shall fairly meet the substance of
the requested admission, and when goocd faith requires that a
party qualify his answer or deny only a part of the matter of
which an admission is requested, he shall specify so much of it
as 1s true and qualify or deny the remainder. An answering
party may not give lack of information or knowledge as a reason
for failure to admit or deny unless he states that he has made
reasonable 1inquiry and that the information known or readily
obtainable by him 1is insufficient to enable him to admit ox
deny. A party whc considers that a matter on which an admissicn
has been requested presents a genuine issue for trial may not,
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on that ground alone, object to the reguest; he may, subject to
the provisions of Section 412(c) of this Title, deny the matter
or set forth reascons why he cannot admit or deny it.

The party who has requested the admissions may move to

determine the sufficiency of the answers or cbjections. Unless
the Court determines that an objection is Jjustified, it shall
order that an answer be served. If the Court determines that an

answer deces not comply with the regquirements of this Section, it
may order either that the matter is admitted or that an amended
answer be served. The Court may, in lieu of these orders,
determine that final dispositiorn of the request be made at a
pre-trial conference or at a designated time prior to trial.
The provisions of Section 412(a) (4) of this Title apply to the
award of expenses incurred in relation to the motion.

(b} Effect of Admission. Any matter admitted under this
Section 1is conclusively established unless the Court on motion
permits withdrawal or amendment of the admission. Subject to
the provisions c¢f Section 119 of this Title governing amendment
of a pre-trial order, the Court may permit withdrawal or
amendment when the presentation of the merits of the action will
be subserved thereby and the party who obtained the admission
fails to satisfy the Court that withdrawal c¢r amendment will
prejudice him in maintaining his action or defense on the
merits. An admission made by a party under this Section is for
the purpose of the pending action only and is not an admission
by him for any other purpcse nct may it be used against him in
any cother proceeding,.

[Histery: L. 1993, January 6; R-30-52
PUBLIC LAW # T & § 411]

Section 412. Failure to Make Discovery: Sanctions

{(a) Motion for Order Compelling Discovery. A party, upon
reascnable notice to other parties and all persons affected
thereby, may apply for an order compelling discovery as follows:

(1) Appropriate Court. An application for an order to
a party may be made to the Tribal District Court, or, on
matters relating to a deposition, to the court in the
Jurisdiction where the deposition 1is being taken if
necessary. An application for an order tc a deponent who
is not a party may be made to the Court in the jurisdiction
where the deposition is being taken.
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(2) Moticn. If a deponent fails to answer a question \_/
propounded or submitted under Sections 405 or 406 of this
Title, or a corporation or other entity fails to made a
designation under Section 405(b) (6) or Section 406{(a) of
this Title, or a party fails to answer an interrogatory
submitted under Section 408 of this Title, or if a party in
respense to a request for inspection submitted under
Secticn 409 of this Title fails to respond that inspection
will Dbe permitted as requested, or fails to permit
inspection as requested, the discovering party may move for
an order compelling an answer, or a designation, or an
order ccmpelling inspection in accordance with the request.
When taking a deposition on oral examination, the proponent
of the question may complete or adjourn the examination
before he applies for an order.

If the Court denies the motion in whole or in part, it
may make such protective order as it would have been
empowered to make on a motion made pursuant to Section
401 (c) of this Title.

(3) Evasive or Incomplete Answer. For purposes of

this subsection, an evasive or incomplete answer is to be

treated as a failure to answer. k_j
(4) Award of Expenses of Motion. If the motion 1is

granted, the Court shall, after opportunity for hearing,
require the party or deponent whose conduct necessitated
the motion or the party or attorney advising such conduct
cr both of them to pay to the moving party the reasocnable
expenses incurred in obtaining the order, including
attorney’s fees, unless the Court finds that the cppositiocn
to the motion was substantially justified or that other
circumstances make and award of expenses unjust.

If the motion 1is denied, the Court shall, after
opportunity for hearing, require the moving party or the
attorney advising the motion or both of them to pay to the
party or deponent who opposed the motion the reasocnable
exXpenses incurred in opposing the metion, including
attorney’s fees, unless the Court finds that the making of
the moticn was substantially Jjustified or that other
circumstances made an award of expenses unjust.

If the motion is granted in part or denied in part,
the Court may apportion the reascnable expenses incurred in \ j
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relation to the motion among the parties and persons in a
just manner.

(b} Failure to Comply with Order.

(1) Sanctions by Court in Jurisdiction Where
Deposition is Taken. If a deponent fails to be sworn or to
answer a question after being directed to do so by the
court in the jurisdiction in which the deposition is being
taken, the failure may be considered a contempt of that
court. Sancticns imposed in such matters by any foreign
court shall be given full faith and credit and promptly
enforced by the Tribal District Court, subject to the
Tribal Court’s authority to modify the sanctions impcsed as
justice may require.

(2) Sanction by Court in Which Action 1is Pending. If
a party or an officer, director, or managing agent of a
party or a person designated under Section 405(b) {6} or
Section 406(a) of this Title to testify on behalf of a
party fails toc obey an order tc provide or permit
discovery, including an order made under subsection (a) of
this Section or Section 410 of this Title, the Ccurt in
which the action is pending may make such orders in regard
tc the failure as are just, and among other the following:

(i) an order that the matters regarding which the
order was made or any other designated facts shall be
taken to be established for the purposes of the action
in accordance with the claim of the party obtaining
the order;

(ii) an order refusing to allow the disobedient
party to support or oppose designated claims or
defenses, or prohibiting him from introducing
designated matters in evidence;

(iii) an order striking out pleadings or parts
therecf, or staying further proceedings until the
order 1is obeyed, or dismissing the action or
proceeding or any part thereof, or rendering a
judgment by default against the disobedient party:

(iv) in lieu of any of the foregoing orders or in
addition thereto, an order ftreating as a contempt of
court the failure to obey any orders except an order
to submit tc a physical or mental examination;
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{v) where a party has failed to comply with an
order under Section 410(a) of this Title requiring him
to produce another for examination, such orders as are
listed in paragraphs (1), (i1}, (iii) of this
subsection, unless the party failing to comply shows
that he is unable to produce such person for
examination.

In lieu of any of the foregoing orders or in addition
thereto, the Court shall require the party failing to chey
the order or the attorney advising him or both to pay the
reasonable expenses, including attorney’s fees, caused by
the failure, unless the Court finds that the failure was
substantially justified or that other circumstances make an
award of expenses unjust.

(c) Expenses on Failure to Admit. If a party fails to
admit the genuineness of any document or the truth of any matter
as requested under Section 411 of this Title, and if the party
requesting the admissions thereafter preves the genuineness of
the document or the truth of the matter, he may apply to the
Court for an order requiring the other party to pay him the
reasonable expenses incurred 1in making that proof, including
reasonable attorney’s fees. The Court shall make the order
unless it finds that:

(1) The request was held ocbjectionable pursuant to
Section 411(a) of this Title; or

(2) The admission sought was of no substantial
importance; or

(3) The party failing to admit has reasonable ground
to believe that he might prevail on the matter; or

(4) There was other good reascon for the failure to
admit.

(d) Failure of Party to Attend at Own Disposition or Serve
Answers to Interrogatories or Respond to Request for Inspection.
If a party or an officer, director, or managing agent of a party
or a person designated under Section 405(b) (6) or Section 406 (a)
of this Title to testify on behalf of a party fails:

(1) To appear before the officer who is to take his
deposition, after being served with a proper notice; or
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{2) To serve answers or objections to interrogatories
submitted under Section 408 of this Title, after proper
service of the interrogatories; or

(3) To serve a written response to a request for
inspection submitted under Section 409 of this Title, after
proper service of the request; the

Tribal District Court on motion may make such orders in
regard to the failure as are Jjust, and among other it may take
any action authorized under paragraphs (i), (ii), and (iii)} of
subsection (b) {(2) ¢f this Sectioen. In lieu of any order or in
addition theretc, the Court shall require the party failing to
act or the attorney advising him or both tc pay the reasonable
expenses, including attorney’'s fees, caused by the failure,
unless the Court finds that the failure was substantially
justified or that other circumstances make an award of expenses
unjust.

The failure to act described in this subsection may not be
excused on the ground that the discovery sought 1s objectionable
unless the party failing to act has applied for a protective
order as provided by Section 401{(c) of this Title.

[History: L. 1993, January 6; R-30-92
PUBLIC LAW # T 6 § 412]
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